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DESIGN/BUILD AND TURNKEY CONTRACTS – PROS AND CONS 

Bryan Shapiro 

Shapiro Hankinson & Knutson 

WHAT DOES DESIGN/BUILD MEAN? 

The basic concept behind a design/build construction contract can best be understood by 

comparing it to a traditional construction contract.  The typical contract involves a three-party 

arrangement between an owner, design professional and contractor.  The owner hires a design 

professional to design the structure and then the contractor to construct the project according to 

the design plans and specifications.  In so doing, the owner warrants the sufficiency of the plans 

and assumes any liability for defects for them to the contractor.  The contractor is then 

responsible for defective construction and workmanship, but is free from any liability for design 

defects.  The design professional, while responsible for design, does not assume any liability for 

defective construction, other than for his failure to detect such defective construction as should 

have been obvious to him through the course of his field services rendered during the 

construction operations. 

By contrast, in a design/build contract, the owner enters into a single agreement by which the 

design/build contractor agrees to perform both the design and construction of the project.  In 

some instances, the contractor may also agree to be responsible for acquiring land, financing the 

project and leasing the finished structure.  This more comprehensive arrangement is often 

referred to as a “turnkey” contract.  In either a design/build or turnkey arrangement, the 

contractor’s objective is to satisfy the owner’s broad performance specifications rather than to 

adhere rigidly to the design professional’s plans and specifications.  As well as being responsible 

for faulty workmanship in construction, the contractor is also liable for any deficiencies in 

design under this arrangement.  

The design/build contractor may be composed of a joint venture of a contractor and a design 

professional, or it may be a contractor acting alone as the prime design/build contractor who in 
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turn engages design professional sub-consultants. Either way, the owner is looking to the 

design/build contractor for the full package of design and construction services. 

In the turnkey or “package deal” design/build arrangement, the owner may find it convenient to 

engage an independent third party professional advisor to advise on the design offered by the 

design/build joint venture of contractor/engineer at the pre-contract stage, and perhaps to 

supervise construction to ascertain compliance with the owner’s project requirements.  The third 

party advisor may also be required to make valuations for the purpose of determining interim 

payments under the design/build arrangement.  It is often thought necessary to engage such a 

third party (be he project manager, engineer or quantity surveyor) because of the inherent 

conflict of interest that pertains when a single entity, the design/builder, is responsible for the 

total package of design and construction on behalf of the owner, with no one to protect the 

owner’s best interests.  
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ARGUMENTS IN FAVOUR OF THE DESIGN/BUILD ARRANGEMENT 

From an owner’s perspective, the design/build contract provides a single source of responsibility.  

The contractor has singular responsibility for both construction and design defects.  The owner 

can recover directly from the contractor for deficiencies in either design or construction of the 

project.  Therefore, the owner need not determine initially whether a defect was caused by an 

error in design or construction.  In a more traditional construction contract, this issue must be 

resolved so that the owner can determine whether the design professional or the contractor is at 

fault. 

Another feature favourable to the owner is that the contractor bears any additional costs that may 

occur as a result of using defective or inadequate plans prepared by his engineer.  Because the 

owner warrants the sufficiency of the plans in a typical construction contract, he is liable for any 

increased costs because of defective or inadequate plans.  In a design/build contract, the 

contractor is responsible for design as well as construction and agrees to meet the owner’s 

performance specifications rather than merely build the structure.  Thus, if the plans are 

inadequately designed, the contractor is then unable to look to the owner for additional 

compensation. 

A third advantage of a design/build contract is that the project can often be completed within a 

shorter period of time than with the traditional three-party arrangement since the construction 

can begin before the entire plans and specifications are completed.  This time savings results 

from designing the project in phases so that the contractor can begin work on the initial phase of 

the project while the later phases are being designed.  No corresponding time savings occur in a 

three-party contractual arrangement because the contractor often does not even bid, much less 

begin work, until the design professional has finalized the plans. 

Still another advantage is that the contractor’s increased control over a design/build project may 

result in lower overall costs.  Since a design/build project can be designed and constructed in 

phases, the contractor is able to order necessary materials for subsequent phases ahead of time, 
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perhaps at a reduced cost.  In addition, his control over design details allows the contractor to use 

familiar construction methods and processes in building the structure, with the result of much 

more efficient construction.  These savings ultimately benefit the owner. 

Although owners may believe that the need for independent professional representation will be 

greatly reduced under a design/build scenario, the possibility of eliminating third-party ‘quality 

control’ by the owner may be dangerous, as the party now responsible for completing the work 

as quickly and ‘cheaply’ as possible (the design/build contractor) also has control over the 

passing of the quality and quantity of the work.  This is a little like placing the mouse in charge 

of the cheese. 

In the design/build arrangement, the responsibility for meeting all local controls, bylaws and 

legislation can be placed firmly with the design/build contractor, and this usually results in more 

efficiency in this critical function. 

Also, even though the price of the design/build contract is likely to be relatively certain, great 

care is required if increases in the cost of the work are contemplated in the contract since abuses 

in this type of situation will be more difficult to detect by the owner and its staff, and control will 

be far more difficult than in a traditional contract. Most design/build contracts are lump-sum 

fixed-price in nature, but occasionally the payments will be made on a cost-plus basis. 

A problem issue often arises as to when to compensate the design/builder under a fixed-price 

arrangement. Because it is difficult to ascertain the design/builder’s progress, particularly where 

there may be no independent objective party making such determinations, design/build contracts 

often provide for payments to the contractor to be based upon the objective achievement of 

milestone construction events built into the contract. 



- 6 - 

GEN/0327-3676/25935.1 

DISADVANTAGES OF THE DESIGN/BUILD ARRANGEMENT  

From the owner’s perspective, in a design/build situation it is often difficult to effectively 

compare the various preliminary design proposals submitted by design/build contractors.  The 

designs will probably not be uniform because there are usually many different methods of 

satisfying the owner’s general needs and performance specifications.  In addition, the owner’s 

input on the detailed design of the structure will be limited because the contractor, rather than the 

owner, is responsible for furnishing the design work.  As a result, the finished structure may not 

be exactly as the owner envisioned.  This can lead to later disputes.  The owner may be able to 

alleviate the situation by selecting a preliminary design.  If the structure’s appearance and detail 

are of prime importance to the owner, the owner may wish to forego a design/build arrangement 

and hire a design professional to do the design work separately. 

Another disadvantage is that the owner may not obtain the lowest cost for the project since the 

design/build contract is usually entered into by negotiation rather than competitive bidding.  The 

owner may also find it difficult to induce contractors to produce preliminary designs unless they 

are compensated for their costs.  To guard against the danger of not receiving any payment if the 

owner does not accept the proposal, a design/build contractor will often require that a formal 

payment arrangement be agreed upon before submitting a preliminary design. 

It is almost impossible to make any genuine assessment or comparison of prices as between 

design/build contractors where their designs differ.  If this is attempted, for example, by putting a 

project out to tender with the owner’s outline requirements specified, the result inevitably is a 

competition in under-design, with considerations of long-term cost-effectiveness and quality, 

simplicity of maintenance, sacrificed to offering an apparently attractive immediate price. 

The under-design referred to above will frequently not be detectable by such professional 

advisors as the owner may have available.  In general, at least as much professional time and 

expertise is needed to check another person’s calculations and design criteria as to prepare the 

initial design.  For the same reason, if detailed checking of the design and specification is 
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attempted, the basic saving in cost of the entire arrangement is likely to prove illusory.  Further, 

the long-term cost of tendering is greatly increased by the contractor’s own consultants or other 

design costs on unsuccessful tendered designs, which require to be recouped from successful 

tenders. 

Satisfactory standard forms of contract for design/build contracts are not available in many 

jurisdictions.  Hardly any substantive provisions of a traditional building contract do not require 

radical change in a design/build or turnkey situation.  For example, provisions for variations or 

changes need very sophisticated draftsmanship, since the contractor will need to have the right, 

subject to safeguards, to vary the specification or drawings should this be necessary to achieve 

satisfactory permanent work.  On the other hand, he will need a power to object, for the same 

reason, to variations called for by the owner.  Again, when considering the provisions for interim 

payment, instalments payable at fixed milestone stages are really the only satisfactory solution. 

The Canadian Construction Association recently published its own standard design/build 

contract, CCA Document 14. This document purports to recognize the owner’s vulnerability to a 

situation where it has no independent impartial verification of the design/build contractor’s work 

progress and quality of construction.  CCA 14 provides for the design/builder to engage a design 

professional engineer as a sub-consultant. The drafters of the document suggest, in the 

Guidelines to its use, that engaging the design professional as a sub-consultant, has the effect of 

establishing the independence and impartiality of the engineer so that the owner is now in a 

position to receive quality and quantity assurance with regard to the progress, value and quality 

of the work performed by the design/build contractor. The suggestion is that the designer has an 

overriding obligation of fairness between both the owner and the design/builder. 

In truth, the design professional sub-consultant’s “client” (with whom it has a contract) is the 

design/build contractor, not the owner. The so-called independence of the designer in this 

situation will prove to be illusory in any situation of dispute between the owner and the 

design/builder over the value of a payment application or the quality of the work and its 

compliance with the owner’s project requirements. 
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Satisfactory long-term contractual protection with regard to the suitability of the work and its 

design is rarely if ever offered in design/build contracts, and bonding or insurance of such an 

obligation is likely to be either commercially unobtainable or prohibitively expensive.  It will be 

important to the owner on one of these projects to understand the extent of coverage provided by 

the design builder’s liability insurance, that is, both the contractor’s and the design professional’s 

insurance.  Even if the owner can prove that an imperfection in the finished product resulted 

from a design or construction defect, the owner may be unable to recover anything if either the 

contractor’s assets or its insurance coverage is insufficient to compensate the owner. 

In a design/build contract, the contractor is liable for both design and construction.  Thus, most 

contractors carry commercial general liability insurance and all-risks course of construction 

insurance to cover damage claims resulting from their work.  An important consideration for the 

owner is that almost all contractors’ liability insurance policies do not cover property damage to 

the project that is caused by defective designs, plans and specifications prepared by design 

professionals.  On the other side of the coin, most if not all professional liability policies 

covering engineers in design/build operations, do not cover damage caused by defective or 

deficient labour, materials or equipment incorporated into the work by the contractor during the 

course of the construction operations. 

As far as warranties are concerned, what is often offered by the design/build contractor in these 

arrangements is a warranty for a limited period based on a concept of professional negligence.  

Having regard to the fact, however, that the design/build contractor, unlike a true consultant, is 

under commercial and financial pressures to ‘design down’ as far as possible, subsequent failures 

of the building are inherently more likely, and with such a limited warranty are likely to produce 

litigation in which the issue will be whether the economy of the design exceeded the limits of 

professional responsibility at the time, often a controversial question of fact.  What most owners 

look for in this situation is a warranty guaranteeing the suitability of the building for its known 

purpose, independent of fault. 
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INVOLVEMENT IN TURNKEY INDUSTRIAL PLANT PROJECTS 

In the design/build arrangement, a design/build contractor will have a legal responsibility for the 

design, construction, quality, structural soundness, durability, suitability and satisfactory 

performance of the complete work.  This will usually involve a single comprehensive contractor 

for the entire project.  Under such an arrangement, the design/build contractor will be 

responsible for the design and suitability for the intended purpose of the project as a whole.  It is 

also possible under these arrangements for the owner to employ independent design 

professionals in order to obviate the conflict of interest problem discussed earlier.  The owner 

may have his own in-house technical employees, which would leave the design/build contractor 

responsible only for completion of the work in strict accordance with the owner’s or his 

independent professional’s designs and specifications, and not, in the absence of poor 

workmanship or materials, for its subsequent performance or suitability after completion. This is 

more akin to a traditional design/bid/build project delivery system. 

Owners may also wish to retain a right, by one means or another, to select specialist 

subcontractors or suppliers or sources of plant or machinery. In such cases, the exact allocation 

of the design responsibility for that part of the project as between owner, contractor and 

subcontractor or supplier, will depend upon the express provisions of the principal design/build 

contract.  Usually, design/builders will resist the owner’s attempt to nominate subcontractors, 

preferring instead to employ those subcontractors whom it regards as most reliable and from 

whom it can obtain the best back-up warranties and guarantees. If owners wish to deviate from 

standard design/build protocol and directly engage speciality subcontractors and suppliers, this 

can be done, but such a  practice comes with a price. If any of these direct engagements result in 

the supply or installation of defective materials or equipment, the owner may have a direct claim 

against each party, but will also have to deal with the design/build contractor’s claim that it has 

suffered delays and adverse construction consequences as a result of the activities of the owner’s 

“other contractors.”  In principle, there is nothing to prevent owners from obtaining overlapping 

express design responsibilities from more than one person as, for example, by obtaining direct 
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contractual guarantees from selected subcontractors or suppliers or manufacturers, as well as an 

unqualified design or performance obligation from the principal design/build contractor. 

Coordination is often another problem on industrial plant projects.  What arrangements should be 

made for the coordination of the various construction or supply elements involved in the project?  

Quite apart from any question of the design arrangements, should there be one comprehensive 

contractor or should the project be subdivided into separate direct contracts with the owner, with 

the owner responsible for coordination, either through his own organization or by employing his 

own design professionals?  If the design/build contractor takes responsibility for coordination 

then he will be fully responsible to the owner for coordinating the design and construction 

operations through the various subconsultants and subcontractors or providing the owner with 

the finished plant within the time and budgetary constraints provided by the design/build 

contract. This will be subject, however, to the finger-pointing referred to in the previous 

paragraph, when an attempt is made to attribute responsibility for delays and other construction 

problems. 

In contracts for plant and machinery, unless a class of design professionals is available in the 

market to assist an owner, design services for at least some parts of a project will, as a 

commercial reality, require to be obtained from a manufacturer, supplier or specialist contractor.  

Thus, the layout and machinery and equipment of a steel plant is often likely to be both designed 

and supplied by an experienced industrial manufacturer with a proven record of success.  If an 

engineer, for example, enters into a joint venture relationship with such a supplier or 

manufacturer then he will, in the design/build contractual arrangement with the owner, bear joint 

and several liability with his joint venture partner supplier/manufacturer for supplying a product 

which is fit for the purpose for which it is intended and for warranting the success of the overall 

project.  In such a case, in the absence of express contractual provisions to the contrary, it will be 

of the essence of the manufacturer’s or supplier’s legal responsibility that he will in such a 

situation, independently of any question of fault on his own part, impliedly warrant his products’ 

suitability for its required purpose.  That the engineer should become jointly and severally liable 

for such an obligation beyond his own normal legal obligation to use reasonable care, skill and 
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diligence known to the state of his art at the time that his services were rendered, is indicative of 

the far greater liability exposure that pertains in design/build arrangements for the engineer. 

Where an owner may have independent advisers to assist him in preparing detailed outline 

specifications and drawings showing the owner’s requirements for the project, this will not affect 

the suppliers and the design/builder’s implied design and suitability obligation to produce a 

design or project meeting those requirements.  In effect, the design/builder’s design obligation is 

exactly the same as that of the seller or supplier of goods upon those skill and judgment the 

purchaser has relied.  This involves far greater legal responsibility than that taken on in a typical 

contractual mandate by a consulting engineer. 
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THE ROLE OF THE SURETY 

In the construction industry, the surety bond is nothing more than a mechanism for spreading the 

risk and associated cost throughout the industry.  It is, however, more accurately characterized as 

a credit guarantee than as an insurance policy. 

Design-build/turnkey projects present three significant problems to the surety: 

1. it is often difficult to determine the exact scope of the work.  One solution that has been 

proposed to deal with the lack of sufficient information is so-called “incremental 

bonding”.  This would involve issuing bonds for each of the respective phases of a 

project.  One problem of such a solution is that it requires continued vigilance by the 

owner to ensure that the contractor is continually updating his bond.  Secondly it is 

reasonably foreseeable that a project could reach a point where the surety would refuse to 

bond it further.  As a result, incremental bonding is rarely employed as a solution; 

2. the cost of the separate functions of design and construction are often not allocated.  The 

proposed solution is for the owner or surety to require an allocation of the separate costs; 

and 

3. the absence of an independent engineer representing the owner to certify completed work 

opens the door to non-conforming work and improper payment of contract funds. 

The latter is generally recognized as the most difficult problem facing the surety.  In traditional 

construction contracts, the owner and surety have an independent observer to protect them from 

improper payment.  However, in design-build/turnkey contracts there is no such independent 

party to certify payment and the potential for abuse in this situation is great. 
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SUMMARY AND CONCLUSIONS 

In summary, highly specialized high technology heavy industrial plant projects and 

manufacturing process projects may effectively dictate the use of the design/build approach, due 

to the absence of any available class of consultant to provide the essential specialized design.  In 

such cases, owners will have little alternative but to buy the contractor’s design and product in a 

turnkey or design/build form.  Even in relatively convential construction projects, owners often 

find themselves under commercial and sales pressure, such as promises of lower cost or greater 

speed of construction, to use the design/build approach, leaving the design to the contractor.  The 

principal advantages of design/build appear to be the following: 

(a) Since the design will be prepared by the person who will also be responsible for 

construction, there is single-point joint and several responsibility and less 

difficulty in attributing fault. 

(b) The design can be expected to take full account of access and construction 

problems, and the particular way in which the contractor plans to carry out the 

work.  In principle, therefore, such a design should offer both savings in cost and 

speedier construction. 

(c) Savings may be offered on the professional side, since the preparation of a 

detailed design will no longer be carried out by the owner’s consultants or other 

advisers.  Also, owners without adequate technical resources of manpower, 

whether in the form of consultants or their own in-house technical departments, 

may find such contracts attractive. 

(d) Design/build contracts virtually dictate a cost plus or lump sum approach to 

pricing, since it would be commercially unwise for an owner to accept a unit price 

contract in a case where the original estimated contract quantities have been 

provided by the contractor himself.  In such a case, there would be no certainty or 

safeguard as to their accuracy, unlike a conventional contract situation. As a 
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consequence, most design/build arrangements will tend to be lump sum in nature, 

with the lump sum feature meaning that they will usually offer greater certainty as 

to final cost. 

(e) Payment by fixed instalments at certain milestone stages, rather than by 

evaluation, may be justifiably required in lump sum contract arrangements. 

(f) In the event of a post-completion failure of the project, the owner will not be 

concerned to discover whether the failure is due to the design on the one hand or 

defective work or materials on the other.  In conventional contracts, inadequacy 

of the design will afford a defence to the contractor, and even against the 

professional designer it would be necessary to prove negligence or fault, not the 

mere fact of failure of the design.  It should be pointed out, however, that very 

few design/build contractors in fact offer a satisfactory unqualified design 

guarantee.  The favourite express qualification being to reduce it to a 

‘professional negligence’ level. 

(g) In the event of a post-construction failure of the project, the financial resources of 

a design/build contractor available to meet the owner’s claim will, in many cases, 

be greater than those of a professional individual or firm. 

The major disadvantage of design/build are as follows: 

(a) In the traditional design/build situation, there is no independent party to protect 

the owner’s interests. 

(b) There can be little or no check on the reasonableness of the price. 

(c) If a detailed check of the design and specification is attempted, the basic savings 

in cost by way of reduced fees will not occur. 



- 15 - 

GEN/0327-3676/25935.1 

(d) Where it has proven possible to make a comparison of conventional and 

design/build prices, there is little evidence that design/build contracts designed in 

the light of the contractor’s proposed construction methods have in fact produced 

savings in cost to the owner, though there is considerable evidence that the speed 

of construction may be superior in these types of contracts. 

(e) Design/build contracts require to be very carefully drafted if ultimate certainty of 

the lump sum price is to be achieved. 

(f) If the owner wishes to use design/build contracts under competitive tendering 

procedures, the cost of tendering is enormously increased since all contractors 

will have to engage design or consulting personnel to prepare and submit 

competing designs, and the design costs of the unsuccessful tenderer will, in the 

long-term, need to be recoverable in the prices of their successful tenders. 

(g) Satisfactory standard forms of contract for design/build contracts are not readily 

available. 

(h) A substantial loss of control by the owner inevitably takes place during design 

and construction.  Even in a case where a consultant is engaged to supervise the 

project independently of the design/build contractor, it will be extremely hard for 

him to assess claims for variations or interim payment, or for disruption and 

extensions of time, or to identify and reject defective work or materials or to 

administer any termination clause based upon defective work or delay. 

(i) Satisfactory long-term contractual protection with regard to the design, suitability 

and performance of the work is rarely if ever offered by design/build contractors, 

and satisfactory bonding or insurance of such an obligation is likely to be either 

commercially unobtainable or prohibitively expensive. 
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AVAILABLE ALTERNATIVE CONTRACTUAL ARRANGEMENTS 

Because of the joint and several liability factor inherent in the design/build contractual form of 

relationship, wherein a design professional would become jointly and severally liable with its 

contractor joint venture partner for the failure of the project to achieve the owner’s requirements, 

one would expect that designers would look at alternatives which might provide similar benefits 

to the owner, while reducing the level of exposure inherent in the traditional design/build form of 

arrangement. 

One of the methods that could be used to effect such a solution would be to have the owner 

contract directly with a general contractor for a total design/build package. The general 

contractor would in turn engage a design professional as a subconsultant to provide the design 

portion of the design/build package.  In this way, there would be no contractual relationship 

between the professional and the owner of the project, and he would act only as a professional 

engineer in providing design and field services in connection with the design/build arrangement 

offered by the general contractor to the owner.  This would allow the designer to retain coverage 

for its actions pursuant to its current errors and omissions professional liability insurance policy,  

without the need of special design/build errors and omissions insurance endorsements.  The 

disadvantage of this concept, of course, is that the designer’s major responsibility would be to its 

client, the general contractor, and not to its traditional client on these projects, the owner.  As a 

result, any field services provided by the designer in a quality control or evaluation of the work 

role would be suspect in the eyes of the owner due to the inherent conflict of interest presented 

by this contracting scenario. Also, as a sub-consultant to the builder, the chances for involvement 

by the design professional in future construction disputes are significantly increased as he is now 

working for the party responsible to guaranty the work and its fitness and suitability for its 

intended purpose. However, he would no longer be jointly and severally responsible to the owner 

for the work. 


